Deputation - City of Melville - 8 March 2022 Council Agenda Briefing Forum
M22/5895 Motions from 2 February 2022 Electors Annual General Meeting (EAGM)

Council, my deputation’s focuses is on:

Motions 9:  That Council within three months, replace the CEO
Motion 10:  Motion of No Confidence in the Planning, Building and Environment Health
functions of the City of Melville

These motions as passed unopposed at the EAGM bring to Council’s attention Electors’ concerns
about the conduct and performance of the CEO and the Director Urban Planning. It should be
apparent to most that it would be very awkward for any City employee to investigate and make
adequate recommendations on such motions impartially and objectively.

Council needs to take these motions seriously and put in place appropriate processes to ensure that
they are dealt with thoroughly and independent of conflicts of interests if the City’s Administration
is to regain the community’s confidence.

Council must reject the City officer’'s Motion 9 and Motion 10 recommendations and replace them
with motions to ensure, a) Council independently investigates the Elector’s underlying reasons for
the motions, b) Council hears from others in the community that share similar concerns with the
CEO and the City’s planning, building and environmental services functions; and c) Council has had
the opportunity to properly question those with concerns, not just the movers of the motions that
provided short summaries of their issues at the EAGM. As no Electors spoke against the motions at
the EAGM no other Electors, other than the movers, were provided an opportunity to speak in
support of the motions.

| share just one of my examples that has caused my loss of confidence in the CEO and the Urban
Planning Directorate, and thus my unwavering support of the motions and my request that Council
thoroughly investigate and properly deal with Motions 9 and Motion 10.

This example is one of the CEO and the Urban Planning Directorate misleading Council, the
community, SAT, and others to cover-up the City’s past failures to demonstrate the Administration’s
endemic lack of transparency and accountability over an extended period.

Council heard at the 15 February 2022 OMC the CEO respond to public questions asked in relation
to the protracted fiasco associated with my patio the City had approved in 2012 to be built along
the eastern boundary of my property, Attachment 4. The CEQO’s responses to the questions were
incomplete, inaccurate and/or misleading due to incompetence, negligence and/or wilful blindness.
Council should not allow the CEQ’s responses to these questions to be adopted in the minutes of

that meeting.

The truth is essentially summarised in the public questions | have submitted to the 15 March 2022
OMC, Attachment 2. This is not the first time the City has provided such inaccurate, incomplete,
and misleading responses to Council and the community on my patio issue, including as outlined in
my 7 January 2022 email to all Elected Members.

The CEQO’s 15 February responses included the statement “SAT found on 30 June 2017 that the
Building Permit BA-2011-2477 (Two Storey Single Dwelling with Under croft), approved on 14 May
2012, had in fact included a patio, but with insufficient detail in order to determine precisely what
the patio would consist of”.
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The truth is that SAT essentially found:

e The City’s Principal Building Surveyor did certify and approve the patio in 2012, but the City
approved the patio in error. That is, the patio as certified did not comply with the National
Construction Code fire separation requirements and the design would need to be modified for
it to comply. The City did not raise any issues with the plans in 2012.

e The 2012 approval had lapsed and in 2014 the City failed to properly extend the 2012 approval
to allow the patio and other structures to be completed when it issued the amendment to the
2012 approval, as the City had intended at the time: notwithstanding the certification errors.

The CEO also stated: “The City advised the owner of 12 Beach Street in March 2015, “that it did not
believe that there was a building permit that allowed construction of a patio roof structure at the
applicant’s property.”

| have tired to engage the CEO and the Urban Planning Director numerous times over the years to
resolve this and other building matters?; including having a telephone meeting with the CEO on 10
June 2019 post my 15 May 2019 to the CEO in relation to the City’s errors in the patio approvals?.

During the telephone meeting the CEO refused to acknowledge the City had made a mistake on the
patio approval and effectively said ‘he is just an accountant and has no technical knowledge, he
can’t even read a drawing’3. Attachment 3 is a copy of the plans for the patio that the City approved
in 2012 and the Certificate of Design Compliance issued by the City’s Building Surveyor; you decide
for yourselves if you think there is a patio depicted on the City’s 2012 approved plans?

The CEQO’s seemingly convenient lack of ‘technical capabilities’ surfaced again in July 2020 when he
attended my property with Mayor George Gear and inspected the ‘retaining wall’ the City had
certified and issued a retrospective building approval for in 2017, as shown in Attachment 1.

When the CEO was specifically asked if a section of the neighbour’s ‘structure’ abutting my boundary
“is an adequate limestone ‘retaining wall’”; his response was along the lines of: “l am not qualified
to say”. Please look at Attachment 1 and decide for yourselves if you can see an adequate
limestone retaining wall abutting our property.

This is just one example of the CEO seemingly burying his head in the sand over an extended period
as opposed to properly addressing the City’s planning, building and environmental services failures.
| am aware of other examples.

Council should not decide on Motion 9 and Motion 10 until such times as it is fully informed of all
the issues to make the correct and proper decisions to address the Electors’ underlying reasons for

the motions that were passed unopposed by Electors at the Annual General Meeting.

Thank you.

1 E.g., our 5 Sept 2018 offer to Tieleman and Cope to inspect our property and agree way forward: offer rejected.
2 See 12 June 2019 email to CEO Tieleman post telephone meeting
3 See 15 July 2019 email to a/CEO Mick McCarthy post Tieleman telephone meeting
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Attachment 1: CEO 8 July 2020 Site Visit 12 Beach St Bicton
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Attachment 2: Questions for Council to answer at the Council meeting, Tuesday 15 March 2022

1. | refer to the City’s responses to questions asked of Council at the 15 February 2022 meeting in
relation the excessively protracted process in relation to a previously approved side patio at 12
Beach St Bicton. CEO Marten Tieleman personally responded to the questions on behalf of
Council. For the sake of completeness, accuracy and clarity please confirm:

1.1.

1.2.

Mr Tieleman stated that in March 2015 the City “did not believe that there was a building
permit that allowed construction of a patio” [11 March 2015 Mr Russell, recently the City’s
Manager Building and Environmental Services]

a)

b)

d)

e)

Is it true in July 2015 City’s Mr Hitchcock told the landowners that “The City has not
issued a building permit, nor altered or withdrawn a building permit, in respect of the
patio, as alleged by the” 12 Beach St Bicton landowners (Landowners).

Is it true in October 2015 the City made submissions to SAT that “the plans attached
to building permit No BA-2012-2477 do not indicate detail for the construction of the
patio. It is implicit in the respondent’s [City’s] submission that it takes the view that
the building permits No BA-2011-2477 and BA-2011-2477/A do not authorise the
construction of the patio structure” that is the City firm in its view that patio had not
been approved.

Is it true in May 2012 the City’s principal registered building surveyor (Surveyor),
reviewed all the plans associated with BA-2011-2477 and did not raise any questions
or issues with the depiction of the patio shown on the plans and thus provided a
certificate of design compliance (CDC) for those plans. That is, the City’s Surveyor
certified that if the structure was built in accordance to the plans it would meet all
applicable building standards.

Is it true on 28 June 2017 at the final SAT hearing Building and Energy’s principal
building surveyor gave sworn testimony in favour of the Landowners stating, amongst
other things: “In the documentation [ie BA-2011-2477] | reviewed | did not observe
any parts that lead me to the conclusion that the structure in question was not part of
the building approval.”

Is it true at the June 2017 SAT hearing the City’s Surveyor refused to take the stand
under oath to give evidence and to be cross-examined.

Mr Tieleman stated that in June 2017 SAT that BA-2011-2477 “had in fact included a patio,
but with insufficient details in order to determine precisely what the patio would consist

of”

a)

b)

Is it true in June 2017 SAT found: “that the 2012 permit [BA-2011-2477] did include
approval for a patio structure”, the position the Landowners’ had taken since the
beginning.

Isittrue inJune 2017 SAT found: “in cross-examination, Mr Russell [City’s then building
coordinator] conceded that it was his view that the 2014 permit [BA-2011-2477/A] also
allowed the applicant to complete any outstanding building work that remain from the
2012 permit [BA-2011-2477]. This evidence was in direct contradiction, arguably, to
the views expressed by Mr Russell in his witness statement.”...ie “Mr Russell’s change
in evidence from his statement in cross-examination”.
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1.3.

1.4.

c) Isit true circa 21 November 2016 finally accepted payment for an application for an
extension time for BA-2011-2477/A (Application) after initially and repeatedly refusing
to accept it.

d) Is it true in December 2016 the City refused the Application citing, amongst other
things, that “the purported Roofed Structure did not comply with the requirements of
the Code”, in reference to the National Construction Code fire safety and separation
requirements (NCC).

e) s it true in May 2012 the City’s Surveyor incorrectly provided a CDC for the BA-2011-
2477 when the depictured patio did not comply with the NCC.

Mr Tieleman stated, in relation to the errors in the plans certified by the City’s Surveyor,
“SAT further commented that this was to the advantage of the applicant/builder who could
have proceeded with the construction of the patio”:

a) s it true that the City ordered demolition of the illegal wall encroaching onto the
Landowners land over the location where the patio supporting posts were to be
located was not formally completed until 28 January 2015, just before 11 March 2015
when the City stated that it had not approved the construction of the patio.

b) s it true that if the builder had managed to build the patio as depicted on the plans
between 28 January and 11 March 2015 it would not have complied with the NCC fire
safety requirements?

c) Is it true the City had/has the power to take compliance and enforcement action
against the Landowners/builder had the builder built the non-compliant patio at any
time. If so, what could that action have been or be.

d) Is it true Council also believes it would have been in the Landowners’ interest to have
had the non-compliant patio built.

Mr Tieleman stated, in relation to commitments made to Building and Energy “’no

commitments were asked for or given”:

a) Is it true on 4 September 2017 former CEO Shayne Silcox, Mr Hitchcock and other City
officers met Building and Energy officers, including the a/Building Commissioner, to
discuss a number of various concerns the Landowners had raised with Building and
Energy.

b) Is it true during the meeting the City advised Building and Energy that if the Landowners
“decide to submit a new building permit application in relation to the patio it [the City]
will prioritise the processing of the application and believes it can do this within two
business days. Furthermore, it will waive the building permit application fee.”

c) Is it true in June 2019 CEO Tieleman was advised by the Landowners of the City’s prior
commitment but subsequently declined to honour that commitment?

d) Is it true in June / July 2019 the substantive facts in all the questions above, and
supporting information, were outlined to CEO Tieleman and a/CEO Mr Mick McCarthy
by the Landowners.
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Attachment 3
City's 2012 approved plans showing patio
and

City Building Surveyor's
Certificate of Design Compliance (CDC)
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Attachment 4: CEO Tieleman responses to Patio questions from 15 February 2022 draft minutes

28~ City of
w3 MG'VI"G MINUTES - ORDINARY MEETING OF COUNCIL
15 FEBRUARY 2022

6.1.1 Citizens for Building Reform (WA), continued.

Secondly, in relation to what CBR WA considers an excessively protracted process for the
completion of a previously approved side boundary patio, namely, at 12 Beach St Bicton. For
context we refer the council to SAT [2017] CC 9 McLerie vs City of Melville, which we understand
was a review of the City’s decision to refuse an extension of time to complete the patio on the side
boundary of the 12 Beach St property and as was clearly shown on BA-2011-2477 and BA-2011-
2477/A submitted plans. Consequently we seek answers to the following questions:

Question 3

a. The date of the first instance that the City building services denied that they had issued a
building approval for the 12 Beach St side patio?

Response

The City advised the owner of 12 Beach Street in March 2015, “that it did not believe that there
was a building permit that allowed construction of a patio roof structure at the applicants property.”
(Paragraph 11 of [2016] WASAT 4).

This was confirmed in writing on 9 April 2015 when the City advised that a search of the City’s
records failed to find any Building Approvals issued for a Patio roof with a Boundary Parapet Wall.

Question 4

b. The date that SAT ruled that the City had in fact approved the patio via BA-2011-24777?

Response

SAT found on 30 June 2017 that the Building Permit BA-2011-2477 (Two Storey Single Dwelling
with Undercroft), approved on 14 May 2012, had in fact included a patio, but with insufficient detail
in order to determine precisely what the patio would consist of.

Question 5

c. Please confirm that SAT did, in fact, find that the City’s building surveyor had certified the
patio even though it did not comply with current building codes?

Response

In 2017 [SAT 9/2017] SAT found that the 2012 permit in relation to the patio approval was in error
or oversight, and that the plans submitted were not clear. The SAT further commented that this
was to the advantage of the applicant/builder who could have proceeded with construction of the
patio.

As a consequence of not undertaking the construction in the time permitted the building permit

lapsed and the SAT refused to grant the extension applied for and invited the applicant to lodge a
new compliant application.

Page 6

Page 7 of 8



Deputation - City of Melville - 8 March 2022 Council Agenda Briefing Forum

2&s  City of
"L MeIV|IIe MINUTES — ORDINARY MEETING OF COUNCIL
15 FEBRUARY 2022

6.1.1 Citizens for Building Reform (WA), continued.

Question 6

d. What was the state regulator, Building and Energy’s involvement? And what
commitment(s) did the City provide Building and Energy in relation to remedying their
acknowledged failings?

Response

The extent of involvement of the Building and Energy Division of the Department of Mines, Industry
Regulation and Safety was that an officer was called in evidence to SAT as a witness by the
applicant to the SAT 9/2017 matter. In relation to this matter no commitments were asked for or
given to the Department.

6.2 Questions Taken on Notice

Nil.

6.3 Questions without Notice

6.3.1 Dr S Peterson, Murdoch-Bateman-Kardinya

Further to the online PerthNow article by Kristie Lim on 10/02/2022 entitled City of Melville

electors’ meeting calls for CEO to be replaced” Please clarify the following statements:

1. Mr Gear said the process for appointing or dismissing a CEO was prescribed in legislation,
which the council had to follow.

Question 1

1.1. Does Council itself have the power to terminate the CEO’s contract?

Question 2

1.2.  What is the prescribed process and legislation relevant to dismissing the CEO?

2. Among a small turnout of less than 30 local residents...
Question 3
2.1.  What is the maximum number of members of the public that attended online, attended in

person, how many of each of these were electors, and what was the maximum number of
electors who voted?
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