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Request

Council replace/amend the City officer recommendations to the effect of:

Defer Item M23/5964 to Council’s May ordinary meeting to allow time for the following:

1. Council to seek and consider further clarifications and investigations, such as the 
recommended additional structural engineering report if Council deems the previous DMIRS 
Building and Energy and Scott & Associates structural engineering advice it already has is 
inadequate.

2. Council directs that a revised City Officer report be prepared based on any further clarifications 
and investigations. 

3. The CEO to invite the parties to an EMES within the next month to present and make any 
submissions on the existing or revised reports, for no less that 30 minutes each, before any  
reports are put to Council for a decision.
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At September 2021 meeting between CEO Marten Tieleman et al and Ms Bronwyn Weir : comments were
Tieleman - “If it's not required to be retaining, we've still got this sediment that MM has shown me on site” [July 2020 visit with Mayor Gear]

Weir - “My issue is that they don't match, it's a retrospective permit and it should match, there's no reason it shouldn’t.” 



a) Inviting the affected parties to present submissions to a Council EMES in response any reports prior to 
a Council decision is in line with the principles of procedural fairness and natural justice as outlined in 
the City’s Complaints Management Policy;  given these matters are central to longstanding complaints 
about the City’s execution of it’s statutory building functions and the performance of the City officers 
involved.

b) There is an apprehension of bias with any investigations the City’s administration directs its own 
officers, or third parties, to undertakes.  That is:

A fair-minded lay observer might reasonably apprehend that the history of dealings between the City 
and affected parties had caused the City to become determined to ensure that I do not succeed in 
being properly heard and the City’s failings brought to light, not because of a desire to properly enforce 
the State’s building laws and standards, but out of a desire to defend its conduct and decisions; 
including that of City’s Building Surveyor that was found incompetent or negligent by the Building 
Services Board in 2021 over the issuance of the subject retrospective approval, BA-2017-466, issued by 
the City in July 2017.

a) It is unreasonable for Council to expect that I could present, and Elected Members could adequately 
comprehend any facts, issues and contentions with the Officers and the TESG report in 10 minutes 
prior to Council making a decision.   Giving these matters short shrift will lead to an unsound decision.

b) It is unreasonable for Council to expect that I could properly respond to the Officer and TESG reports 
having only received them late Friday; at the last minute.
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Reasons



e) Elected Members were provided preliminary feedback on the City officer report over the weekend; it 
is incorporated into this in these handouts.  KEY amongst the issues raised is that retaining walls, by 
the City’s own local laws on Fences, are not dividing fences as the City officer suggested.

f) It is evident from the a/CEO’s advice and the TESG report that the City did not give TESG all relevant 
documents. It appears City officers provided a limited brief to, and engaged with TESG on the draft 
reports.  It appears TESG ignored material I provided; they didn’t seek any clarifications from me. 

g) TESG have made incorrect or unsubstantiated statements that adversely impact the integrity of thier
report.  

h) For example, the BA-2002-2166 XBR plans do not indicate any retaining was approved to be installed 
along the boundary where there are now issues, rather the wall with a concrete footing to a maximum 
height of 1.8 m as detailed on page 9 of the TESG report.   

The City did not provide the following drawing associated with modifications made to the wall in May 
2013 post the City’s issuance of BA-2013-01.   The City allowed the building work to proceed without 
the requirement for a building permit application or BA20/BA20A consents from 12 Beach St owners.

The following 2013 drawing shows that the old limestone wall, that was demolished as a result of BA-
2014-01 (also not provided), was the only thing retaining the 14 Beach St unauthorised ground build up 
above the 12 Beach St ground level. I doubt the 14 Beach St owner would have spent circa $20,000 on 
the additional counterpoise footings to deal with the old illegally encroaching and structurally 
inadequate limestone wall they built as the owner builder in 2002/2005.  
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Old wall modifications as a result of BA-2013-01 Building Order issued by the City
(the City has this drawing, as the accepted it)
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Click here for 
more detail

https://drive.google.com/file/d/1qLi4TBH2EIlW9ZKj2WCJ6UgGSCF3aAcM/view?usp=share_link


Feedback on City officer report, sent to Elected Members 
with some facts, issues and contentions

(initial draft provided Sunday 19 March)
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The following is key feedback on some of the material issues and concerns with the report tabled to Council by the City’s Mr Patrick Hughes’,  
Manager Building and Environmental Health Services, (City Officer Report) for decision at its Tuesday 21 March 2023 ordinary mee7ng.   A separate 
package with key feedback on the referenced report by TESG’s Mr Helmut Schwanke’s in rela7on to the inspec7on of the 14 Beach Street Bicton structures 
(TESG Report) is pending.   The feedback on the reports is non-exhaus7ve and a more comprehensive responses from the relevant par7es should be sought 
and considered by Council prior to making any decisions on this item.   
 
City Officer’s Report M23/5964 by Patrick Hughes 
 
1. Page 1: Authority / Discre7on: Execu7ve - The substan7al direc7on seXng and oversight role of the Council.  

 
Facts / issues / contenKons 
a) Arguably item relates to Council’s exercise of a Quasi-Judicial func7on, ie when the Council determines an applica7on/ma[er that directly affects a 

person’s right and interests. The judicial character arises from the obliga7on to abide by the principles of natural jus7ce. 
b) The August 2022 Council mo7on directed the CEO to exercise Building Act 2011 (Act) powers and du7es, as vested to Council by the State 

Government and delegated to the CEO, to undertake compliance inspec7ons of the subject structure so that Council could then make decisions 
pursuant to Part 8 of the Act in rela7on to the subject structures. 

 
2. Page 6 Officer Recommenda7on: “Recommenda7on 10 of the Weir Report and legal advice received, that the owners of 12 and 14 Beach Street, Bicton 

now be advised to avail themselves to processes under the Dividing Fences Act or other Legal Processes to reach agreement on the way that the 
screen fence is finished and resolve any retaining wall and fence ma[ers.” (Page 6) 

 
Facts / issues / contenKons 
a) Council is the relevant legal/statutory authority that deals with building approvals, compliance, and enforcement for structures within its district. 
b) The Dividing Fences Act 1961 (DFA) “provides a mechanism for seeking a contribu5on to the cost of building or maintaining a dividing fence, but 

does not specify construc5on standards or processes”.1   
c) DFA s 5 defines: “sufficient fence, in rela5on to a dividing fence or a boundary fence referred to in sec5on 16, means — (a) any fence prescribed by a 

local law as a sufficient fence for the part of the local government district in which the dividing fence or boundary fence is, or is to be, erected;“ and 
“dividing fence means a fence that separates the lands of different owners whether the fence is on the common boundary of adjoining lands or on a 
line other than the common boundary”. 

 
1 WA Parliament Hansard extract, Hon. Simon O’Brien Second Reading of the Building Bill (Building Act 2011) 14 April 2011 

https://www.melvillecity.com.au/our-city/our-council/agendas-and-minutes/ordinary-meeting-of-the-council/2023/march/agenda-ordinary-meeting-of-council-21-march-2023/late-item-m23-5964-review-of-14-beach-street-bound
https://www.melvillecity.com.au/our-city/our-council/agendas-and-minutes/ordinary-meeting-of-the-council/2023/march/agenda-ordinary-meeting-of-council-21-march-2023/5964-tesg-14-beach-street,-bicton-building-code-co
https://www.parliament.wa.gov.au/Hansard/hansard.nsf/0/f6cc645b6dd9c690482578760027dcab/$FILE/C38 S1 20110414 p3082b-3083a.pdf
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d) DFA s 7 “Subject to this Act the owners of adjoining lands not divided by a sufficient fence are liable to join in or contribute in equal propor5ons to 
the construc5on of a dividing fence between those lands.” 

e) That is the DFA jurisdic7on is limited to sufficient fences, how the costs for construc7on and repair are shared, and on-what line it is built, subject to 
compliances with Local Government’s local laws. 

f) City of Melville’s local law rela7ng to Fences 1960 as last amended in 2011 (Local Law) prescribes what is a sufficient fence, 
g) Local Law s 1 defines “Dividing Fence is any wall, fence or similar such structure, irrespec5ve of material content, located on or near a common 

boundary of adjoining land or on a line other than the common boundary, and includes a front fence to a property, but does not include any 
retaining wall structure.” 

h) Local Law First Schedule (d) states: “A sufficient fence for an area zoned "Residen5al" under the Town Planning Scheme of the district for the 5me 
being shall be defined as a 1800mm only high closed fence of wooden pickets, corrugated fibre cement shee5ng, colourbond metal framed or similar 
material.” 

i) That is, boundary retaining walls and fences lower than 1800 mm high do not fall within the jurisdic7on of the DFA. 
j) Ci7zens Advice Bureau and DMIRS Building and Energy’s Dividing Fences guide also advises that “A dividing fence does not include a retaining wall”. 
k) The substan7al por7on of the 14 Beach St Bicton screen wall that was approved to sit on top of “the retaining wall” is lower 1800 mm high, as the 

City’s records show and Mr Schwanke specifically measured during the site inspec7on, thus not a sufficient fence of the purposes of the DFA. 
l) The City can, and has acted in the past, in rela7on to non-compliance with the Local Law in rela7on to dividing/substan7al fences. 
m) The ma[ers in ques7on do not fall within the jurisdic7on of the DFA; rather the powers and du7es to ensure the subject structures comply with the 

Na7onal Construc7on Codes (NCC)/Building Codes of Australia (BCA), local laws and any approvals the City issued, falls to the City of Melville’s 
Council.  

n) Ms Weir does not hold a WA prac7cing cer7ficate from the Legal Prac7ce Board of WA and is unlikely to have had any prac7cal experience with WA’s 
DFA. 

 
3. Page 4: The inspector is also of the view that the City cannot issue the owner of the screen wall (14 Beach Street) a Building Order requiring the outward 

facing side of the screen wall to be finished in a par7cular way, pursuant to s.88, Building Act 2011. 
 

Facts / issues / contenKons 
a) The City of Melville CEO, Marten Tieleman, and other officers have long conceded that the outward facing side finish of the screen wall, as shown in 

1.3/page 8 of the TESG Report, does not comply with the Retrospec7ve Development Approval DA-2017-417 2 issued by the City on 3 July 2017 in 
rela7on to the unauthorised height of the front wall and the boundary screen structure (circa 400 mm higher than previously approved).   
Specifically condi7on 2 states: “The surface finish of the front fence within the primary street setback area shall be finished to the sa5sfac5on of the 

 
2 City of Melville “retrospecJve” Development Approval DA-2017-417 for illegal over height front and boundary walls issued 3 July 2017 

https://www.melvillecity.com.au/our-city/publications-and-forms/management-services/local-law-(by-laws)-relating-to-fences
https://www.cabwa.com.au/images/publications/Dividing_Fences.pdf
https://www.fremantle.wa.gov.au/sites/default/files/dividing_fences_act_6th_edition_online (1).pdf
https://drive.google.com/file/d/1hvO2uS6SuI9nhjh_aGnwaUFHWhlNPwon/view?usp=share_link
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City.”   The City has the power under the Planning and Development Act to direct the neighbours to comply, which would likely require a Building 
Permit to be obtained prior to undertaking any remedial work. 

b) Building Regula7ons 36 in rela7on to the issuance of a Cer7ficate of Building Compliance (CBC) states: ”For the purposes of sec5on 57(2)(c) [of the 
Act], the following authori5es under wriVen laws, as relevant to the building or incidental structure, are prescribed — ….. (b) an approval required 
under the Planning and Development Act 2005;” [ie DA-2017-417].   

c) That is, Development Approval non-compliance can flow through to a Building Approval non-compliance. 
d) The City’s Building Surveyor, Modesto Giancaspro3, issued the Building Approval Cer7ficate BA-2017-466, that relying relied on the CBC he issued, 

on 7 July 2017; even though, amongst other things, the outward facing side face finish did not comply with DA-2017-417 as the Act requires. 
e) The TESG Report makes no men7on of DA-2017-417 condi7ons, despite DA-2017-417 being provided to TESG on 4 December 2022 and this ma[er 

being discussed with Mr Schwanke during the site inspec7on.   It is noted that the City did not provide TESG a copy of DA-2017-417, despite is clear 
relevance to BA-2017-466. 

f) Notwithstanding the above the green metal framed screen wall was illegally built in 2015/2016 and thus the City could have enforced the 
requirements of s 88 of the Act prior to issuing BA-2017-466. 

g) The 14 Beach St owner has only once approached 12 Beach St owners, on 19 June 2021 via a BA20A (a consent form approved by the Building 
Commissioner per the Act), to gain access to the land to undertake remedial work to the outward facing side finish; a response was provided on 20 
August 2021, that amongst other things, sought specific detail on proposed remedial building work.  The 14 Beach St Owner has never pursued the 
ma[er further. 

 
4. Page 4: Building Surveyor’s view, although the remains of the limestone retaining wall is not in compliance with the approved structural details for BA-

2002-2166, issued in 2002, the limestone retaining wall is not displaying any signs of imminent danger of collapse. As a result, the independent Building 
Surveyor’s view is that the retaining wall is not in a dangerous state and therefore there is no basis, pursuant to the Building Act 2011, for the City to 
pursue any building compliance enforcement ac7on against the owner (14 Beach Street) of the retaining wall to direct them to carry out any repair 
work. 
 
Facts / issues / contenKons 
a) The ‘retaining wall’ that is the subject of the review, and that is shown as the founda7on to the green screen wall in BA-2017-466 4, was not 

approved under BA-2002-2166 as TESG asserts.  No retaining was shown on the plans the City accepted in response to BA-2013-01.   In any event, if 
there was some retaining as part of the previous wall, then the unsa7sfactory and inadequate remnants should have been removed per Building 

 
3 Modesto Giancaspro was found to be negligent or incompetent by the Building Services Board in March 2021 relaJon to his cerJficaJon of BA-2017-466 CBC 
4 City of Melville Building Approval CerJficate BA-2017-466 for 14 Beach St Bicton Boundary Structures issued by Modesto Giancaspro on 7 July 2017 

https://www.commerce.wa.gov.au/announcements/building-surveyor-cautioned-over-deficient-documents-modesto-giancaspro
https://drive.google.com/file/d/1Ip3wvMinozpQHAckmQFQX94gtcQxCxnv/view?usp=share_link
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Order BA-2014-01, and demoli7on permit issued, BA-2014-1972; all relevant records not provided to TESG by the City.  See the separate feedback 
on the TESG Report for more detail.  

b) TESG, and the City, are wrong to assert “is that the retaining wall is not in a dangerous state and therefore there is no basis, pursuant to the Building 
Act 2011, for the City to pursue any building compliance enforcement ac7on”. 

c) The City has previously issued building orders to enforce compliance when the structure was found not to be in a dangerous state, rather non-
compliant. 

d) On 14 November 2020 DMIRS Building and Energy Execu7ve Director, Mr Saj Abdoolakhan, confirmed by email “Sec5on 112 of the Building Act 
provides that a building order may require a person to whom the order is directed to do any one or more of the things men5oned in that sec5on.   
MaVers men5oned in sec5on 112 are not restricted to ‘safety issues’ only and cover a range of issues.”   All elected members received Mr Kahn’s 
advice on 14 November 2022 by email from the City of Melville Residents and Ratepayers Associa7on. 

e) For example, s112 (2) of the Act allows Council to issues building orders for: “(c) to do specified building or demoli7on work, or alter a building or 
incidental structure in a specified way, so as to prevent or stop a suspected contraven7on of this Act;.. (e) to take or not take specified ac7on so as 
to prevent or stop a suspected contraven7on of this Act; (f) to finish the outward facing side of a close wall in a way specified under sec7on 88(3);”.    
These ma[ers are in addi7on to Council’s issuing other building orders if a building or incidental structure is reasonably believed to be in a 
dangerous state or unfit for human occupa7on. 

f) For example, on 2 June 2014 the City issued Building Order BA-2014-01 per s 112 (2)(c ) to the 14 Beach St owner requiring modifica7ons to the 
boundary wall as it stood at the 7me “so that the Wall: (a) complies with the plans and specifica5ons for Building Licence BA-2002-2166 XBR [issued 
2002] and Building Licence BA-2005-606 [issued 2005]”.  There was no sugges7on at that 7me the illegally encroaching wall was in a dangerous state 
as the City had only the year before signed-off on a significant amount of unauthorised remedial work to the boundary wall to make it structurally 
adequate post the issuance of BA-2013-01 on 12 February 2013.    

g) That is, the City can issue Building Orders in rela7on to non-compliant structures, or other contraven7ons of the Act, without a dangerous state 
being present as DMIRS Building and Energy’s Mr Abdoolahkahn has previously advised. 

 
5. Page 4: The report has confirmed that the screen wall, the subject of this ongoing dispute, appears to be constructed in accordance with Building 

Approval Cer7ficate BA-2017-466. 
 
Facts / issues / contenKons 
a) TESG Report has several errors of fact and appear not given due considera7on to material provided to them on in December 2022 and January 

2023.  See separate feedback on the TESG Report.    For example, TESG has ignored DA-2017-417 and its relevance, TESG have wrongly asserted the 
subject “retaining wall” was approved under BA-2002-2166 XBR and ignored evidence of water ingress (non-compliance with BCA). 

b) Ms Bronwyn Weir was firmly of the view that the subject structures did not comply with BA-2017-466.   Ms Weir expressed this view to CEO Marten 
Tieleman, Alan Ferris, Steve Cope and Louis Hitchcock on 3 September 2021; selected extracts of the mee7ng minutes are at A[achment 1 below. 
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c) Building and Energy senior leaders engaged with the City CEO Marten Tieleman and other on a few building ma[ers between April and July 2020, 
including the 14 Beach Street boundary structures.  Amongst other things Building and Energy’s principal structural Engineer found that the 14 
Beach Street owner’s structural engineer’s report (Terpkos) to be inadequate, raising concerns with the integrity of the structure and favoured the 
12 Beach St owners’ structural engineer’s report (Phil Sco[)5 report over the Terpkos report. Building and Energy presented their findings to the City 
on 21 Jul 2020 6 7 8.  Building and Energy suggested the City consider revoking BA-2017-466 and issue orders to remedy.   This informa7on was 
provided to TESG in December 2022, but was seemingly ignored in the TESG Report 9. 

d) TESG’s Mr Helmut Schwanke was provided background, with a 7meline of events and referenced documents, by email on 4 December 2022 prior to 
the site inspec7on, as was subsequently provided to TESG’s senior management for acknowledgement of receipt of the informa7on. 10.   Addi7onal 
informa7on obtained on 24 December 2022 regarding the water ingress was sent 5 January 202311. 
 

6. Page 4: Legal advice indicates that in rela7on to the circumstances above, if the City were to issue a building order (which appears doubrul), it would be 
invalid and unenforceable. 
 
Facts / issues / contenKons 
a) It is far from clear which aspects of this ma[er the City obtained legal advice; some indica7on should be provided as it relates to Council’s roles and 

powers under the Building Act which will be of significant interest to many in the community.  
b) As outlined above it is hard to see how a lawyer could advise the City that it can only issue Building Order if the structure is dangerous or not 

habitable; or that building order can only be issued for Building Permits issued post the introduc7on of the Building Act in 2012 given they have 
issued Building Orders for structures built under Building Licences or that were not considered dangerous. 

c) It is possible the advice may relate to the s 113 (2)(a) limita7on on the City’s ability issue building orders where they have already issued a Building 
Approval Cer7ficate.   It is recognised that BA-2017-466 is defec7ve, as summarised above.   Building and Energy have advised the City that it may 
be possible to use s 55 of the Interpreta7ons Act to revoke BA-2017-466; and have subsequently repeated that advice.  There is no evidence publicly 
available to suggest that the City has properly considered Building and Energy and has sought legal advice based on all the facts relevant to this 
case.    If the City’s Administra7on has received legal advice on this ma[er Council should be asking for a copy of the brief for that legal advice to 
ensure that any legal advice was based on the all the actual relevant fact, vs the City Administra7ons osen narrow and biased views. 

 
5 ScoV & Associates 3 November 2016 structural engineers report on the 14 Beach St Bicton structures 
6 Building and Energy 21 July 2020 presentaJon to City of Melville CEO and others 
7 Building and Energy 12 June 2020 email exchange with City regarding concerns regarding structural integrity 
8 Building and Energy 17 June 2020 email to the City expressing the view that Terpkos report falls short post Structural engineer’s assessment 
9 All informaJon provided to TESG and Mr Helmut Schwanke from December 2022 prior to dra\ report being produced in February 2023 
10 4 December 2020 Background, Jmeline and referenced documents sent to TESG 
11 24 December 2020 video of water ingress into 12 Beach St Bicton land (videos IMG_1975, and IMG_1980) 

https://drive.google.com/file/d/1sIec3TXEqskcKwWdv4MxWTP49QLYvkX0/view?usp=share_link
https://drive.google.com/file/d/1VCS0apcPV8uW4I6deN95krgkmqwiKU0v/view?usp=share_link
https://drive.google.com/file/d/1ikcM5lcLsoq7d5kUuP-mOU40VfTB2T2j/view?usp=share_link
https://drive.google.com/file/d/17KhgbI_8S3NfYmgVfziPWO7-_5gO44_4/view?usp=share_link
https://drive.google.com/drive/folders/1AyoeeFGIpN5x1UHAhHPr3xdTB9gF4_h5?usp=sharing
https://drive.google.com/file/d/1jCLUE8yt0V080sVWIf2ut3kJacXk4Ams/view?usp=share_link
https://drive.google.com/file/d/1wIUs4WvMp-S2NGRaOnnw1IwPLSCvQqse/view?usp=share_link
https://drive.google.com/file/d/1SwQzI4rderG30wjdI3NbLFKXe1Dd0ny5/view?usp=share_link
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AVachment 1: 3 September 2021 Bronwyn Weir, Marten Tieleman, Alan Ferris, Steve Cope, Louis Hitchcock meeKng – selected extracts re BA-2017-466 
 
Hitchcock -What the City has now got, we shouldn't have done a CBC. We've now got a CBC with an unfinished fence. Is that technically where you're 
coming from?  
Weir -I haven't seen the documents you've recently accepted. But I understand from your submissions and our discussions that there's been no changes to 
the fence. The drawings I have seen do not match the fence. So how do you accept the drawings and mark them as approved when they don't match. The 
fence has big gaps under it when the drawings show retaining right along the boundary up to the bo[om of the fence. There are gaps with rubble and 
others things, I can show you the photographs. It's not what's in the drawings, so how do you sign off on drawings when that's not what's on site [ BW 
shared photos – see sample below] 
Hitchcock - that is the view from [12 Beach] side.  
Weir - Yes but even if was viewed from 14, the plans do not match what is on site. Its shows steel lateral support, but there are gaps with rubble and 
rubbish. I come back to, it doesn't look like this. How can you approve the drawings?  
Hitchcock - I'll make a note of the document  
Weir - this photo is from the presenta7on from B&E. There are lots of photos in there that show what it looks like.  
Tieleman - this is the central issue to the whole thing that I s7ll haven't come to an understanding on. If it's not required to be retaining, we've s7ll got this 
sediment that MM has shown me on site, but on the other hand, the photo labelled trespass, how can that be rec7fied.  
Weir - we can get to that. But it's about the photos not matching what the drawings say it is.  
This photo is November 2015, these retaining structures are here inside the fence line. That's my beef, how do you stamp the plan when it's not what's on 
site?  
Tieleman - when is the plan from?  
Weir - It's got an FOI mark on it, I understand it's from the original approval. As far as I can tell you've relied on the original documents. You might say there 
doesn't need to be retaining etc, but that's not what's shown on these plans.  
….. 
Weir -but it's s7ll showing a fence on top of a wall. It's showing a fence out from the wall and below it.  
My issue is that they don't match, it's a retrospec7ve permit and it should match, there's no reason it shouldn't. Also as it's a retrospec7ve permit surely 
you wouldn't approve this, it has to be finished in some way.  There's a specific power to issue a building order to require the finish of the outward facing 
side of a wall. Have you done that?  
All -Not sure.  
Weir -You do seem to have this power. There is also the condi7on in the 2017 planning permit. It does relate to the front fence but these drawings are 
a[ached to that permit and I believe it is supposed to cover the screen wall as wall, and it does have a condi7on to finish the wall in the planning approval.  
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