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Pe//on: “We, the undersigned, all being electors of the City of Melville, respec:ully ask Council to tall all 
necessary steps, using Council’s powers and du>es conferred upon it by the Building or other relevant 
Acts of Parliament and independent of the CEO and the Administra>on, to inves>gate and RESOLVE to my 
sa>sfac>on the complaints I have made since September 2021 in rela>on my rear neighbours’ 
unathorised building works, inclusive of the retaining structures encroaching on my land without my 
consent.” 
 
The Pe77on was submiEed by Dr Stevens on 20 February 2023. Dr Stevens asked ques7ons of Council at 
is 21 February 2023 ordinary mee7ng (page 11), which were not substan7ally answered at the 7me. 
 
On the 27 February 2023 Dr Stevens received a leEer from the City’s lawyers (AEachment 1) accusing Dr 
Stevens of having an unauthorised wall on his land and threatening to issue a building in rela7on to it.    
This is contrary to the advice the City’s Patrick Hughes provided by email on 14 December 2022 where 
Mr Hughes stated “A boundary twinside retaining wall is indicated with the 1997 Building Licence for 89A 
Harris Steet, Licence No. 214-97”. 
 
The City Lawyers’ leEer was perceived as in7mida7ng and threatening by Dr Stevens, an elderly 
pensioner, par7cularly as it was received aZer the pe77on about the complaints was submiEed. 
 
Dr Stevens has asked Council for an independent inves7ga7on to resolve the complaints he has been 
making since September 2021.  The CEO’s recommenda7on to Council is that the CEO should inves7gate 
and report back to Council.  
 
This may be akin to leaving the fox in-charge of the hen house, given the City’s Administra7on, the CEO 
and Mayor have had well over a year to inves7gate, review, and resolve these issues.  In our mind the 
City has failed to properly inves7gate all the complaints and has not taken the appropriate ac7ons. 
 
We ask that Council amend the CEO’s recommenda7on, in accordance with s 6.11 (3)(b) of the City’s 
mee7ng procedures local law, to read: 
 
That the pe77on bearing 20 signatures of residents be acknowledged, and a report be referred to the 
governance commiEee for considera7on and report and brought back to the 16 May 2023 Ordinary 
Mee7ng of Council. 
 
The CEO is to invite the affected property owners, and/or their representa7ves, to a Governance 
CommiEee mee7ng to present, for a minimum of 30 minutes each, any submissions they may wish to 
make on the CommiEee’s draZ report prior to it being presented back to Council. 
 
The CEO engage any independent experts at the discre7on and direc7on of the Governance CommiEee, 
should the Governance CommiEee see that as necessary. 
 
Reasons: 
a) There is poten7al for real or perceived conflicts of interests of the City officers inves7ga7ng the City’s 

responses to Dr Stevens complaints since September 2021 and the City’s issuance of the 
retrospec7ve building approval cer7ficate (BA-2022-111) on 10 March 2022, which is why Dr Stevens 
specifically asked for an independent inves7ga7on and resolu7on.   This can be addressed by the 
Governance CommiEee’s direc7on and oversight of any inves7ga7ons, reports and recommenda7on. 

b) There is an apprehension of bias with any inves7ga7ons the City’s administra7on undertakes on its 
own.  A fair-minded lay observer might reasonably apprehend that the history of dealings between 
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the City and affected property owners had caused the City to become determined to ensure that Dr 
Stevens did not succeed in his aEempts to be properly heard by Council and have the illegal 
encroachments removed from his land and the damage to his property caused by the adjoining 
property owner’s illegal building work resolved, not because of a desire to properly enforce the 
States building laws and standard, but out of a desire to defend its conduct and decisions. 

c) Invi7ng the affected par7es to present to the CommiEee is required to adhere to the principles of 
procedural fairness and natural jus7ce as outlined in the City’s Complaints Management Policy. 

 
Facts, issues, and conten/ons include: 
a) Dr Stevens, an elderly pensioner, is an innocent bystander; an innocent vic7m of illegal building work 

and the City’s failure to properly enforce the State’s building laws intended to protect such people. 
b) Dr Stevens’ property has been adversely affected by unauthorised building works undertaken at the 

adjoining property.   His property, without his consent, has been excavated, his boundary wall has 
been destabilized, his paving has consequently subsided, and the adjoining property owner’s 
boundary/retaining walls do encroach onto his land (AEachment 3). 

c) The City failed to enforce the statutory BA20/BA20 processes requiring those responsible for the 
building work obtained Dr Stevens’ consents prior to excava7ng and encroaching onto his land.  

d) The City could rely on the BA20/BA20As for Dr Stevens’ consents for any remedial work ordered by 
the City. Dr Stevens’ shouldn’t be disadvantaged because of the adjoining owner’s illegal work. 

e) It should have been obvious to the City prior to it issuing the building permit for the neighbour’s new 
dwelling that significant excava7ons near the boundary were required and that such excava7ons 
would likely adversely affect Dr Stevens’ property.  

f) The City directed Dr Stevens to get a survey done to prove the encroachments, which he did at a cost 
of over $1,100 (AEachment 3).  The City now refuses to act despite the encroachments being proven.  

g) There appears to be issues with the City’s retrospec7ve Building Approval Cer7ficate (BAC), such as 
the approved plans and other material (AEachment 4) specify a 1.05-meter-high wall (top of wall to 
29 m RL, ie circa Dr Stevens ground level) adjacent to Dr Stevens boundary, yet this is not what is in 
place. 

h) Legal advice obtained, AEachment 2, states that Council can not only issue Building Orders requiring 
the adjoining property owner to remove the illegal encroachments, but Council can also prosecute 
the adjoining property owner for the illegal building work to Dr Stevens property. 
 
Retaining walls, per the City’s local laws in rela7on to fences and other advice, do not fall within the 
jurisdic7on of the Dividing Fences Act (DFA) via the Magistrates Court. 
 

i) It appears that the City did not comply with Bronwyn Weir’s 21 September 2021 Recommenda7on 
14 prior to the issuance of the retrospec7ve BAC BA-2022-111 it issued on 10 March 2022 with 
respect of the adjoining property owner’s illegal building work.  That is, it is perceived that the City 
did not properly inves7gate or substan7ally review the adjoining property owner’s retrospec7ve BAC 
applica7on, despite Dr Stevens’ complaints inclusive of the encroachments. 
 

j) The issues with the City’s handling of this maEer, as experienced by Dr Stevens, appear systemic as 
similar issues have occurred in the past in rela7on to building work at 1 Maldon Way Mt Pleasant 
(see BO-2021-03), 8 Macrae Road Applecross and 255 Preston Point Road (cnr Harris Street) Bicton. 
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A$achment 1: City Lawyer’s, McLeods Layers, 27 February 2023 le$er to Dr Stevens 
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A$achment 2: Legal Advice – City’s powers to deal with encroachments. 
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A$achment 3: Boundary Survey paid for by Dr Stevens showing encroachments. 
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A$achment 4: extracts of plans and other material in rela/on to retrospec/ve BAC BA-2022-111 
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