











































































































3.12

3.13

3.14

3.15

3.16

3.17

(i) fire resisting construction where a mezzanine exceeds one third of the
floor area of the room below;

(i)  minimum widths and heights of egress paths from a mezzanine if it will
hold a certain number of occupants; and

(iiiy  suitable barriers to prevent falls (i.e. balustrades).

The Guide to the NCC (which has no legislative force but is an aide to interpretation)
says a room within a floor that is fully enclosed by a wall is a storey. The guide does
not say whether an enclosed room within a mezzanine makes the rest of the
mezzanine level a storey.

The development included intermediate floors within a storey which meets the
definition of mezzanine under the NCC. There is no doubt that under the NCC, the
mezzanine levels in this development would be regarded as a storey because of their
size relative to the floor below and possibly because of the enclosed ensuites, although
this latter feature makes no difference to the outcome.

The CBACP states that the word ‘storey’ has the same meaning as ‘storey’ in the NCC.
Therefore, it is not correct for the City to say that the definition in the NCC is only a
guide. However, as can be seen from above the definition of ‘storey’ in the NCC, is
subject to and modified by other provisions in the NCC.

The question seems to be whether for the purposes of the CBACP the intention was
to confine the meaning of storey narrowly to only the specific definition of ‘storey’ in
the NCC or more broadly to the term ‘storey’ as used in the NCC as a whole.

The City’s position supports the narrow interpretation. It argued that for planning
purposes provided the overall height restrictions can be met, a mezzanine is not a
storey presumably because it has no impact from a planning perspective. It says that
the NCC’s characterisation of mezzanines of a certain size as a storey is concerned
with fire safety requirements which are not relevant to planning considerations. That
is true. The NCC is aimed at addressing safety considerations, not planning
considerations. However, a decision was made to use the definition from the NCC with
no qualification or statement that the definition would be applied only having regard to
planning considerations. The NCC does not make definitions with planning
considerations in mind and if the CBACP wanted to ignore safety considerations when
determining what a ‘storey’ is, it should not have used the NCC definition.

| accept that the height restrictions have been met and that had the mezzanines not
been allowed, the building envelope of the development may not have looked any
different. However, if the mezzanines were not allowed, the design would likely have
had fewer units which does go to the impact of the development and this is most
definitely a planning consideration. The CBACP has been amended to provide clarity
to the issue and in doing so now prohibits the types of mezzanines that have been
approved for the development. This is relevant. It suggests that the original intent
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(a) reduce the stability, bearing capacity of the land or a building or
structure on the land;

(b) damage a building or structure on the adjoining land; or

(c) change the natural site drainage in a way that reduces the effectiveness
of the drainage of the land or existing or future buildings or structures
on the land.

10.32 Section 20 provides that a building permit must be issued if the building work may
adversely affect land beyond the boundaries of the land on which the works are being
done and there is compliance with section 77.

10.33 Section 77 says:

Other land not to be adversely affected without consent, court order or
other authority

A person responsible for work must ensure that the work does not adversely
affect land beyond the boundaries of the works land —

(a) unless each owner of the land that may be adversely affected consents
to the work being done even though the land may be adversely affected
in that way, and the work is done in accordance with the consent; or

(b) unless the work is done in accordance with an order under section
86(2)(b); or

(c) except in prescribed circumstances.
Penalty: a fine of $25 000.

10.34 When the Building Act was introduced into the Parliament of Western Australia on 14
April 2011, in relation to protection of adjoining property, the Hon Simon O’Brien’s
second reading speech said:

“The Building Bill will clarify issues related to construction on boundaries that
have caused anxiety and uncertainty for many years. The Dividing Fences Act
provides a mechanism for seeking a contribution to the cost of building or
maintaining a dividing fence, but does not specify construction standards or
processes. The bill has been drafted to align with that act and reinforce the
principle that a person’s home is their castle and that other people must get
permission to intrude, be they workmen seeking easy access to work on a
neighbour’s building or encroachment on the building itself. If permission is
refused, a builder can seek a court order to get access, but cannot just march in.
There are clear rules dealing with removal of fences, protection of adjoining
buildings during construction, jointly owned walls, and quality of construction
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10.50 This state of affairs does not appear to be consistent with the vision held for the role
of local government when the Building Bill was. introduced. | quote again from the
second reading speech as follows:

“The bill continues the role of local governments and other permit authorities in
enforcing compliance with building standards and processes. A local government
will monitor building activity in its area and can give notices requiring owners to
improve, obtain approval for, or demolish unsafe or unauthorised buildings. The
permit authority for a building will be able to inspect at any time and require
compliance with certified plans. The bill provides a range of enforcement options,
including infringement notices, improvement notices and prosecution for
noncompliance. If dangerous situations are not being dealt with, the permit
authority can take action itself and recover the costs from the owner or builder. |
commend the bill to the house.”

10.51 | make these comments noting that the State Government appears to agree with or
encourage councils to take this position. | say this based on the position taken by the
WA Attorney General in the Miller case. | also think the interpretation of the Building
Act by Building and Energy in its information sheet on works affecting adjoining
property favours builders and developers over the rights of adjoining owners.

10.52 | am unable to make recommendations to the WA government in this review, but if |
could, | would recommend that it urgently revise the Building Act's property protection
provisions so as to reinstate the rights of adjoining owners. Reforms should provide
for full disclosure of information in advance of proposed works close to a boundary
that is at risk of affecting their property. Adjoining owners should have rights to
compensation not just where damage occurs but also to pay for the adjoining owners
to have proposed designs and methodologies reviewed by an independent engineer.
They should also have rights to a dilapidation survey and the provision of overhead
protection when multi storey developments are occurring close to existing buildings.
The protection works provisions in the Victorian Building Act provide these types of
protections for adjoining owners as well as a specialist appeal body that can resolve
disputes between owners about protection works matters. It appears to me that with
councils approving precinct developments such as the CBACP, these types of
protections are urgently needed to support the implementation of those planning policy
decisions.
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